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Hot Springs Lumber & Mfg. Co. v. Revercomb. 

Sept. 21, 1909. 
[65 S. E. 557.] 

1. Navigable Waters (§ 1*)— "Floatable Stream"— What Consti- 
tutes. — A "floatable stream" includes one which is capable of public 
use when increased by precipitation at seasons recurring periodically 
with reasonable certainty, so that the water is sufficient to be sub- 
stantially useful for the transportation of products of the fields and 
forests, but does not include one which in its normal condition will 
not profitably or practicably wash logs down its channel, except at 
irregular intervals, when it overflows and runs away so quickly as to 
leave the logs along the banks in the channel and on riparian land 
before they can be successfully floated to the mills. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 9; 
Dec. Dig. § 1.* 9 Va.-W. Va. Enc. Dig. 470; 10 id. 340; 14 id. (Supt.) 
667, 759.] 

2. Pleading (§ 204*) — Demurrer — Pleading Good in Part. — A con- 
cession that a count in a complaint can only be held good as to one 
particular ground of negligence alleged concedes that a demurrer 
filed to the complaint is unsustainable. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 486; Dec. 
Dig. § 204.* 4 Va.-W. Va. Enc. Dig. 468, et seq.] 

3. Appeal and Error (§ 193*) — Objections Below— Necessity. — An 
objection to a count of a complaint, not raised in the trial court, that 
the suit was against joint trespassers, while the count declared against 
only one who was not identified, cannot be considered on appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 
1226-1240; Dec. Dig. § 193;* Pleading, Cent. Dig. §§ 1355-1374. 4 
Va.-W. Va. Enc. Dig. 494; 14 id. (Supt.) 329.] 

4. Evidence (§ 546*) — Experts — Qualification. — The qualification of 
a witness to testify as an expert is primarily addressed to the trial 
court's sound discretion. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2363; Dec. 
Dig. § 546.* 5 Va.-W. Va. Enc. Dig. 786; 14 id. (Supt.) 436.] 

5. Evidence (§ 536*) — Experts — Qualification. — It was not an abuse 
of discretion to permit a witness to testify as an expert concerning 
whether a stream was floatable where he testified that he worked on 
a certain river floating logs for three years beside as good a man to 
float logs as there was on earth. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 2343, 
2344, 2347; Dec. Dig. § 536.* 5 Va.-W. Va. Enc. Dig. 785.] 

♦For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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6. Evidence (§ 519*) — Expert Testimony — Subjects — Floatable 
Stream. — In an action for injuries to the bed and banks of a stream 
by the floating of logs, whether the stream was floatable was a proper 
subject for expert testimony. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 232S; Dec. 
Dig. § 519.* 5 Va.-W. Va. Enc. Dig. 784.] 

7. Appeal and Error (§ 548*) — Evidence — Bill of Exceptions — Ne- 
cessity. — The correctness of instructions given, and the court's ruling 
on a motion to set aside the verdict as contrary to the evidence, can- 
not be reviewed on appeal, unless the evidence is preserved by a 
proper bill of exceptions. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 
2440; Dec. Dig. § 548.* 5 Va.-W. Va. Enc. Dig. 361, et seq.] 

8. Exceptions, Bill of (§ 36*)— Allowance— Time— Stipulation.— 
Where, pending a motion to set aside a verdict, no judgment is ren- 
dered thereon, the court has power to sign such bills of exceptions 
and enter such judgment as is proper, regardless of the consent of 
the parties, or a stipulation limiting the time within which either party 
may present bills of exceptions to 60 days from a specified date. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Cent. Dig. § 
51; Dec. Dig. § 36.* 5 Va.-W. Va. Enc. Dig. 387, et seq.; 14 id. 
(Supt.) 421.] 

9. Appeal and Error (§ 270*) — Review — Exceptions — Necessity. — 
An exception is not necessary to the review of a nunc pro tunc order 
certifying the evidence and making it a part of the bill of exceptions, 
where the court's want of power so to do appears on the face of the 
record. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 
270.* 5 Va.-W. Va. Enc. Dig. 364, et seq.] 

10. Exceptions, Bill of (§ 56*)— Evidence— Identification.— A bill of 
exceptions is ineffective to make a record of the evidence where the 
transcript of the evidence is not properly identified by the court. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Cent. Dig. 
§§ 94-96; Dec. Dig. § 56.* 5 Va.-W. Va. Enc. Dig. 383, et seq.; 14 id. 
(Supt.) 421-423.] 

11. Exceptions, Bill of (§ 59*)— Allowance— Nunc Pro Tunc Or- 
der. — Where a bill of exceptions, attempting to include the evidence, 
was ineffective for the court's failure to properly identify the tran- 
script, such defect could not be cured by a nunc pro tunc order after 
the time within which an original bill, including the evidence, could 
have been properly signed. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Dec. Dig. § 
59.* 5 Va.-W. Va. Enc. Dig. 383, et seq.: 14 id. (Supt.) 423.] 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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Error to Circuit Court, Bath County. 

Action by H. A. Revercomb against the Hot Springs Lumber 
& Manufacturing Company. Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 

McAlister & Nelson and D. Harmon, for plaintiff in error. 
Jno. W . Stephenson and Geo. A. Revercomb, for defendant in 
error. 

Keith, P. This case was before us upon a former occasion, 
and is reported in 106 Va. 176, 55 S. E. 580, 9 L. R. A. (N. S.) 
894. The question there discussed was as to what constitutes a 
floatable stream, and, after a careful examination of the author- 
ities, it was held that: "While a stream may not be floatable 
in its usual and continuous condition, it is a floatable stream, and as 
such subject to public use, if by increased precipitation at seasons, 
recurring periodically with reasonable certainty, the flow of water 
is sufficient to be substantially useful to the public for the trans- 
portation of the products of their fields and forests." 

The contention of the plaintiff in the court below was that 
Jackson river, the stream in question, was not a floatable stream ; 
but we held that upon the facts stated in the declaration it was 
a floatable stream. The right of the plaintiff to recover being 
dependent upon his maintaining that the river in question was not 
a floatable stream, the demurrer to the declaration was sustained, 
and the cause remanded with leave to amend. That was done, 
a demurrer was again interposed, was overruled by the circuit 
court, the case tried before a jury, and a verdict rendered against 
the defendant for $1,650, and the case is before us for review 
upon a writ of error awarded by one of the judges of this court. 

The declaration, as amended, consisted of five counts. The 
court struck out the third and fourth counts, and the first assign- 
ment of error is to the overruling of the demurrer to the first, 
second and fifth counts. 

The first count, omitting its formal parts, avers that the said 
stream cannot be used by the public as a means of floating logs 
and timber, profitably or practicably, for the reason that said 
stream will not in its normal condition wash logs down its chan- 
nel, but will only wash logs down its channel when the water 
in said stream is increased so as to make it deep and swift enough 
for that purpose ; and the plaintiff avers that, when the increased 
precipitation of water in said stream occurs and makes said 
stream deep and swift enough to wash logs down the channel 
thereof, it cannot be used profitably or practicably for the pur- 
pose of washing logs down the channel of the same to mills or 
market for the reason that the water in said stream bv reason 
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of its being a rough, crooked, swift-running stream runs with 
such force and so rapidly, and runs over the banks of the river 
along the said stream, that it piles the logs along the banks and 
in the channel of said stream, and carries logs frequently a great 
distance from said stream out into sluices and into the fields, and, 
as often as the logs are put back in said stream, the swift cur- 
rent throws the said logs out onto the banks, or piles them up in 
inaccessible places, and the water rushes on down the current of 
said stream and leaves the said logs strewn along the banks of 
the stream, or piled in the channel thereof, and it is impossible 
to keep said logs in said stream so they can be floated down same, 
and, after the water passes on down said stream and leaves said 
logs as aforesaid, there is not sufficient water to wash the logs 
down the channel of said stream, and that, when said stream be- 
comes sufficiently high to wash logs down the channel thereof, 
it runs away so quickly that it leaves the logs strewn along the 
banks and in the channel thereof, and the stream will not rise to 
and remain at such height as will enable logs to be profitably or 
practically floated down to market. And the plaintiff avers that 
the said stream, by reason of its condition, cannot be used by the 
public as a public highway for the purposes of transporting the 
products of the fields or forests to mills or market with profit or 
success ; and the plaintiff avers that the said stream will not float 
logs as hereinbefore stated in its normal condition, and the times 
when said stream by increased precipitation of water will wash 
logs down the channel thereof come so unexpectedly and with 
such irregularity, and is so uncertain as to when the volume of 
water in said stream will be sufficient to wash the logs down the 
same, and it is so uncertain when said stream will rise to and re- 
main at such height as to enable logs to be washed down the chan- 
nel thereof, that the public cannot calculate with tolerable or reason- 
able certainty as to the times or seasons the water in said stream 
will rise to and remain at such height as to enable it to profitably 
or practicably use said stream as a means of transporting logs 
or other products of the forest or fields to mill or market by 
floating them in said stream ; and the plaintiff avers that said 
stream, for the reasons aforesaid, cannot be used by the public 
for the transportation of logs or timber or other products of the 
fields Or forest to mills or market, and the plaintiff avers that 
by reason thereof the said stream is not a public stream, or a 
public highway. 

For a general discussion of the subject, we shall content our- 
selves by referring to the former opinion in this case, from which 
it appears that, to constitute a stream a public highway, it must 
be of such a character as that it can be substantially useful to the 
public in transporting the products of the fields and forests; and 
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we are of opinion that the facts recited, if established, plainly 
show that the stream in question is not capable of profitable use 
as a highway. 

The second count follows the first in its averments as to the 
character of the stream, and contains also allegations of negli- 
gence in the use of the stream, in that, when the logs jammed, 
the defendant failed to break the jams in a reasonable time. This 
allegation the petition concedes is sufficient, if properly submitted 
to the jury, and, of course, that ends the controversy with re- 
spect to this count upon the demurrer. 

With reference to the fifth count, the only ground of demurrer 
assigned is "that it can only be held good as to the matter of 
leaving down the fences, which would be negligence in removing 
the logs," which is a concession that it is to that extent a good 
count upon demurrer, and the presumption, of course, is that the 
trial court confined the proof upon it within proper bounds. As 
the defendant is bound by its assignment of grounds of demurrer, 
the objection to the fifth count, first presented in this court, that 
the suit is against joint trespassers, while this count declares 
against only one defendant and does not state which one, must 
also fall. 

We are of opinion that the demurrer to the declaration was 
properly overruled. 

The next error assigned is stated in the petition as follows: 
"The court committed further error in admitting opinion evi- 
dence as to certain features of the case. It is well settled that 
expert evidence is not proper where the jury can form a decision 
from the facts without assistance. Matters of common knowl- 
edge which ordinary persons without peculiar knowledge or skill 
can comprehend are not subjects of expert evidence. Further- 
more, the admission of evidence as to conclusion was plainly 
error." 

This assignment is so general as scarcely to comply with our 
rule upon the subject. A number of witnesses expressed opinions 
upon a variety of topics, several of them as to value about which 
there can be no doubt that the opinion of witnesses is generally 
admitted, some of them as to the cost of doing certain work in 
order to protect the banks of the stream against injury by the 
impact of logs, others as to the land which had been washed away, 
and the damage sustained by reason thereof. But waiving the 
objection that the assignment of error is too general, and singling 
out the most interesting and important of the objections urged 
upon this account, we will consider the admissibility of the evi- 
dence of Mr. Nettleton, who testified as follows : 

"Q. From your experience in floating logs, state whether Jack- 
son river is a floatable stream?" 
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To which question and any answer thereto the defendant by 
counsel objected on the ground that witness had not been shown 
to be an expert. Whereupon the court asked witness the follow- 
ing question : 

"Q. Mr. Nettleton, do you regard yourself as an expert river 
man in the handling of lumber ? 

"A. I went on to Cowpasture river, and was. there for three 
years floating logs myself, alongside as good a man as there is 
on earth to float logs, put in everything I had on earth in the 
venture. 

"Q. (by counsel for plaintiff) : You say you are acquainted 
with Jackson river from the mouth of Back creek to mill of the 
defendant company? A. I am. 

"Q. State whether or not in your opinion that stream is a 
floatable stream in its natural condition?" 

Whereupon the defendant again objected, but the court over- 
ruled said objection and permitted the said witness to answer the 
same, which he did as follows : 

"A. I think not." 

And to this opinion of the court in overruling defendant's 
objection to this testimony and admitting the same the defend- 
ant, the Hot Springs Lumber & Manufacturing Co., Incorpora- 
ted, excepted, and the bill of exceptions was signed, sealed, and 
made a part of the record. 

It will be observed that the objection to the testimony was not 
that the subject was one upon which expert testimony was im- 
proper, but that the witness had not been shown to be an expert. 
This was followed by proof upon that question which satisfied 
the court. The qualification of a witness as an expert is one for 
the court, while the weight to be attached to his evidence is for 
the jury. It is a question addressed to the sound discretion of 
the trial court, which may be reviewed by this court under the 
limitations applicable to the review of exercise of discretion ; and, 
as the facts testified to by the witness plainly establish his ex- 
pertness with respect to the matter about which he testified, we 
might be justified in overruling the exception, upon the ground 
that the objection as to qualification had been removed to the 
satisfaction of the trial court, and that we are unable to say as a 
matter of law that its discretion had been improperly exercised. 

But let it be conceded that the objection as taken opens up 
the whole subject, and that we may consider the propriety of 
expert testimony upon such a subject. 

This subject is discussed with great discrimination and learning 
in 3 Wigmore on Evidence, c. 65, beginning with section 1917. 
We regret that it is too extensive for quotation in an opinion. 
The conclusion of the author is at section 1928 as follows : "If 
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we prefer to make the rules of evidence our tools rather than to 
become ourselves their helpless slaves, then we shall allow the 
witness to state freely all the results which he is qualified to 
reach, and only now and then, when he comes to matters as to 
which it is instantly clear that the jurors are, or can be, as fully 
equipped with the data, we shall exclude his inferences." 

In a note to section 440, Greenleaf on Evidence (15th Ed.), 
it is said : "Whether a nonexpert is qualified to give an opinion 
is for the judge. A farmer is qualified to give an opinion as to 
the effect of constructing a railroad through the farm of his 
neighbor upon the convenience and expense of carrying it on" — 
citing Tucker v. Mass. Cent. R. Co., 118 Mass. 546. "And gen- 
erally opinions, like other testimony, are competent in the class 
of cases in which they are the best testimony, as where a mere 
description, without an opinion, would generally convey a very 
imperfect idea of the force, meaning, and inherent character of 
the things described." 

In Porter v. Pequonnoc Mfg. Company, 17 Conn. 249, where 
the plaintiff in an action for damages done his property on a 
water course by the defendant's dam on the same stream above 
being carried away during a freshet claimed that its being carried 
away resulted from its unreasonable height and its defective 
materials and construction, and to prove this introduced a wit- 
ness "having no peculiar skill in the mode of constructing dams, 
who testified that he had been acquainted with the stream in 
question for a great many years ; that the waters in it rise very 
rapidly in times of freshet, and a great deal of water passes 
where the defendant's dam was; that said dam was built very 
high — higher than any dam he had ever known — keeping back a 
very large and deep pond of water ; and that in his opinion, under 
such circumstances, such a dam as the defendant's was could 
not stand. It was held that the facts thus stated were unex- 
ceptionable evidence, and that the opinion of the witness in con- 
nection with 6uch facts was admissible." 

That case involved the judgment of the witness upon a dif- 
ficult problem — the strength of the dam, and the force of the 
water. He was well acquainted with the stream, but had no skill 
in the construction of dams, while in the case before us the wit- 
ness proved an intimate acquaintance with the stream, and a 
thorough knowledge of the uses to which it was sought to be 
applied. 

In Glass Co. v. Lovell, 7 Cush. (Mass.) 321, Chief Justice 
Shaw says : "The principle upon which this evidence is admis- 
sible is clear and entirely just. In applying evidence which does 
not go directly to the fact in issue, but to facts from which the 
fact in issue is to be inferred, the jury have two duties to per- 
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form : First, * * * to ascertain the truth of the fact to which 
the evidence goes, and thence to infer the truth of the fact in 
issue. This inference depends on experience. * * * Now 
when this experience is of such a nature that it may be presumed 
to be within the common experience of all men of common educa- 
tion, moving in the ordinary walks of life, there is no room for 
the evidence of opinion. It is for the jury to draw the inference." 

"Opinions," it is said in 7 Am. & Eng. Ency. L. p. 493, "are 
never received if all the facts can be ascertained and made in- 
telligible to the jury, or if it is such as men in general are ca- 
pable of comprehending and understanding. The ordinary af- 
fairs of life cannot be the subject of expert testimony." 

In Clifford v. Richardson, 18 Vt. 620, the case is well put : 
"When all the pertinent facts can be sufficiently detailed and de- 
scribed, and when the triers are supposed to be able to form cor- 
rect conclusions without the aid of opinion or judgment from 
others, no exception to the rule is allowed. But * * * facts 
are sometimes incapable of being presented with their proper 
force and significance to any but the observer himself. * * * 
Under these circumstances, the opinions of witnesses must of 
necessity be received." 

As was said bv the Supreme Court of Pennsylvania in Graham 
v. Pennsylvania Co.. 139 Pa. 149, 21 Atl. 151. 12 L. R. A. 293: 
"In those matters, where mere descriptive language is inadequate 
to convey to the jury the precise facts or their bearing on the 
issue, the description by the witness must of necessity be allowed 
to be supplemented by his opinion, in order to put the jury in 
position to make the final decision of the fact." 

In Commonwealth v. Sturtivant, 117 Mass. ]22, 19 Am. Rep. 
401, the court said : "The exception to the general rule that wit- 
nesses cannot give opinions is not confined to the evidence of 
experts testifying on subjects requiring special knowledge, skill, 
or learning, but includes the evidence of common observers, 
testifying to the results of their observation, made at the time, 
in regard to common appearances or facts, and a condition of 
things which cannot be reproduced and made palpable to a jury. 
Such evidence has been said to be competent from necessity, on 
the same ground as the testimony of experts, as the only method 
of proving certain facts essential to the proper administration of 
justice." 

Per contra it has been held in numerous cases, and as to sub- 
jects about which the jury are supposed to have the same degree 
of knowledge as the witness. Opinion evidence is excluded as to 
the sufficiency of a fence to turn cattle, and like subjects within 
the range of everyday experience. Southern Ry. Co. v. Mauzy, 
98 Va. 692, 37 S. E. 285. 
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Can it be doubted that the opinion of a witness who had made 
the floating of logs down mountain streams a part of the busi- 
ness of his life, who professed, and, as far as the question under 
consideration is concerned possessed, intimate knowledge of the 
stream with reference to which he testified before a jury com- 
posed of farmers and mechanics and men in the various avoca- 
tions of life of ordinary experience and of average intelligence 
would be of distinct value in enabling them to arrive at a correct 
conclusion? He might testify with respect to the stream, its 
volume of water, the height of its banks, the rapidity of its cur- 
rent, its tortuous course, the frequency of high water, the length 
of time which it was likely to continue; but, unless he possessed 
unusual powers of description, he could not present to the mind 
of the average juror a picture of Jackson river as it existed in his 
mind, could not convey to them, by a statement of facts, how- 
ever exact, without the aid of his opinion, a correct and intelli- 
gent appreciation of the stream, so as to enable them to decide 
the complex proposition, first, as to the power of the stream to 
float logs at all; and, second, as to whether or not it could be 
made so subservient and useful to the public for the transportation 
of products as to constitute a public highway and not a private 
stream. 

We are of opinion that the evidence was properly admitted. 

The remaining assignments of error all pertain to the correct- 
ness of the instructions given, and to the judgment of the court 
upon the motion to set aside the verdict as contrary to the evi- 
dence. To the determination of these questions it is, of course, 
necessary that the evidence presented to the court below should 
be before us by proper bill of exceptions. 

The case was tried and a verdict rendered on the 28th day of 
November, 1907. Upon the rendition of the verdict the defend- 
ant moved the court to set it aside upon numerous grounds, which 
need not be more specifically stated than that, except those already 
disposed of, they all depend upon the evidence. 

Upon this motion the following order was entered: "The 
court not being advised of its judgment on motion to set aside 
the verdict doth take time to consider, and the following consent 
of parties is entered of record, to wit: It is agreed that the 
plaintiff and defendant may present to the judge of this court 
such bills of exceptions to the rulings of the court during this 
trial as either party may desire within 60 days from the 28th 
day of November, 1907, to be signed, sealed, and made a part 
of the record with the same force and effect as if the said bills 
of exceptions were presented to the court and signed during the 
present term, November, 1907, and this consent is to be entered 
of record." Which was accordingly done. 
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It will be observed that no judgment was rendered upon the 
verdict. The whole matter was therefore still within the breast 
of the court with full power, regardless of the consent of parties, 
to sign such bills of exceptions and enter such judgment as might 
be proper. 

At the March term of court, on the 20th day of the month, the 
following order was entered : "This day came again the parties 
by their attorneys, and the court, having maturely considered 
the motion of the defendant made at the last term of this court 
to set aside the verdict of the jury and grant it a new trial for 
reasons fully set out in the order made in this case at the last 
term, is of opinion and doth decide that there is no legal ground 
upon which to set aside said verdict, doth overrule said motion. 
It is therefore considered by the court that the plaintiff, H. A. 
Revercomb, recover from the defendant, Hot Springs Lumber & 
Manufacturing Company, Incorporated, the sum of $1,650;" and 
the judgment was suspended for 90 days. 

There next appears the following memorandum: "Be it re- 
membered that during the progress of' this cause, and during the 
time a.'owed by law and by consent of parties entered of record 
as abovt, the defendant, the Hot Springs Lumber & Manufac- 
turing Company, Incorporated, tendered its several bills of ex- 
ceptions numbered, respectively, 1, A, B, C, D, E, F, G, H, M, 
2, which were, by the judge of this court, signed, sealed, and 
made a part of the record, and which said bills of exceptions are 
in the words and figures following, to wit :" 

These exceptions, down to No. 2, refer to the admission of 
testimony, and have already been considered. The object of the 
second bill of exceptions was to make a record of the evidence 
before the jury, and the trouble with respect to it is that the 
transcript of the evidence is not properly identified by the court. 

As was said in Blackwood Coal & Coke Co. v. James' Adm'r, 
107 Va. 656, 60 S. E. 90: "The evidence inserted must be in 
some way identified or ear-marked by the judge under his own 
hand. Otherwise it is no part of the bill, and cannot be con- 
sidered by an appellate court. The making of a bill of exception 
is a judicial act, and cannot be delegated." 

In that case and in Battershall v. Roberts, 107 Va. 269, 58 
S. E. 588, the views of this court are fully stated, and are con- 
clusive of this case, unless the order entered by the court on the 
20th of July, 1908, serves to remove the difficulty. 

The plaintiff in error served notice upon the defendant in er- 
ror that on that day it would move the circuit court "to enter 
an order nunc pro tunc in said cause certifying the true evidence 
introduced in said cause." In pursuance of that notice the par- 
ties appeared upon the day named, and over the objection of the 
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defendant in error the circuit court entered an order certifying 
the evidence nunc pro tunc. Defendant in error filed its bill of 
exception to this action upon the part of the court. 

We are of opinion that an exception was unnecessary, because 
the want of power in the court to enter such an order appears 
upon the face of the record. 

The contention of plaintiff in error upon this point is that the 
courts have possessed and exercised the power to make nunc 
pro tunc entries in proper cases from the earliest times, wherever 
it was necessary to prevent injustice to suitors ; that it may be 
done where a court has ordered a judgment, which the clerk has 
failed or neglected to enter in the record, even after the term 
at which it was rendered has passed — citing 4 Am. St. Rep. 828, 
and Freeman on Judgments, § 56. 

The trouble is that this argument, if sound, proves too much, 
and the contention, if sustained, would practically abrogate the 
statute upon the subject of bills of exceptions. 

In Wallahan v. People, 40 111. 104, it is said: "An amend- 
ment of a bill of exceptions incorporating evidence alleged to 
have been omitted from the original bill of exceptions should 
not be allowed at a term subsequent to that at which the trial 
was had, unless there is something in the record to amend by." 

Now, in the case before us, there was nothing in the record by 
which an amendment could be made — no note or memorandum 
of evidence introduced ; for to say that there was a memorandum 
of the evidence introduced would be to assume the existence of 
the very fact which is to be established — that is to say, that there 
is a memorandum which correctly states the evidence introduced 
before the jury. 

In Tracy's Adm'x v. Carver Coal Co., 57 W. Va. 587, 50 S. E. 
825, it was held that where a skeleton bill of exceptions had been 
prepared, as in our case, the judge of the court, on motion of 
the exceptor, could not two years afterwards undertake to certify 
the evidence and complete a bill of exceptions, which, under the 
law, must be completed within 30 days after the adjournment of 
the court at which the final judgment was rendered. "To per- 
mit this to be done," says the court, "is to permit the judge to 
certify the evidence which the law requires to be certified within 
30 days after the adjournment of court. The evidence which 
appears in the original record, as before referred to, contains no 
mark or memorandum by which it could be copied into the skel- 
eton bill, and therefore was not, and could not be considered, a 
part thereof." Further on the opinion says: "The judge has a 
duty to perform in certifying the evidence, and, in order to per- 
form this duty under the statute, he must have the transcript of 
evidence before him, and under his personal supervision and 
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inspection. It will not do to prepare a skeleton bill, with paren- 
thetical instruction to 'here insert the transcript of the evidence, 
when transcribed and certified by the stenographer,' but the evi- 
dence must have been actually transcribed, and be before the 
judge for his personal supervision, in order to make such a cer- 
tificate as is required by the statute." 

There was no clerical misprision here, no failure upon the 
part of the clerk in the discharge of his duty; but the trouble 
arises out of the fact that by some oversight, which may happen 
to the most cautious and discreet, there was no identification of 
the evidence, the doing of which is not a clerical but a judicial 
duty. 

We are of opinion that the evidence is not properly before us, 
and we are precluded from a consideration of the instructions and 
the judgment refusing to set aside the verdict as contrary to the 
evidence. 

Upon the whole case, we are of opinion that the judgment of 
the circuit court should be affirmed. 

Affirmed. 

Note. 

Floatable Streams. — The term "floatable" as applied to streams is 
now in general use, especially in those states where there are great 
timber interests, as in the northeastern states and upon the Great 
Lakes. See Gwaltney v. Scottish-Carolina Timber Co., Ill N. C. 547, 
16 S. E. 692, 693. 

What Constitutes a Floatable Stream. — It is not necessary, in order 
for a stream to be a floatable one, to show that it is susceptible of 
use continuously during the whole year for the purpose of floatage; 
but it is sufficient if it appears that business men may calculate that, 
with tolerable regularity as to seasons, the water will rise to and re- 
main at such a height as will enable them to make it profitable to use 
it as a highway for transporting logs to mills or markets lower down. 
Allison v. Davidson (Term.), 39 S. W. 907; Parker v. Hastings, 123 N. 
C. 671, 31 S. E. 833, following Commissioners of Burke Co. v. Catawba 
Lumber Co., 116 N. C. 750, 21 S. E. 947; Gaston v. Mace, 33 W. Va. 
14, 10 S. E. 60, 25 Am. St. Rep. 848, 5 L. R. A. 392; (Fla. 1889) Bucki 
v. Cone, 25 Fla. 1, 6 South. 160; (Ky. 1890) Goodin's Ex'rs v. Ken- 
tucky Lumber Co., 90 Ky. 625, 14 S- W. 775; (Mich. 1853) Moore v. 
Sanborne, 2 Mich. 519, 59 Am. Dec. 209; (N. H. 1877) Carter v. 
Thurston, 58 N. H. 104, 42 Am. Rep. 584; (Or. 1869) Felger v. Robin- 
son, 3 Or. 455; (1882) Shaw v. Oswego Iron Co., 10 Or. 371, 45 Am. 
Rep. 146; (1888) Haines v. Hall, 17 Or. 165, 20 Pac. 831; Gould on 
Waters, §§ 108, 109; Morgan v. King, 35 N. Y. 454; Parker v. Hastings, 
123 N. C. 671, 31 S. E. 833; Allison v. Davidson (Tenn.), 39 S. W. 907. 

Its perfect adaptation to such use may not exist at all times, al- 
though the right to it may continue, and be exercised whenever an op- 
portunity occurs. In many rivers, when the tide ebbs and flows, the 
public are deprived of their use for navigation during the reflux of 
their waters. A way over which one has a right to pass may be 
periodically covered with water: In high northern latitudes most 
fresh water rivers are frozen over during several months of the 

—4 
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year; even some tidewaters are incapable of any beneficial use for pur- 
poses of commerce in the season of winter, owing to the accumulation 
of ice. Gaston v. Mace, 33 W. Va. 14, io S. E. 60, 66, 25 Am. St. Rep. 
848, 5 L- R. A. 392. 

For example, between a point on the river where defendant's mill 
was located and the place where logs were cut for transportation 
thereto, were shoals where the water was not deep enough to permit 
the passage of logs, but eight or ten times a year, at irregular intervals, 
the river rose several feet, remaining at such height from 24 to 48 
hours, during which time logs were carried over the shoals without 
artificial assistance. Held, that the river was a floatable stream, in 
which the public had an easement, the reasonable use of which was 
paramount to the rights of riparian owners. Burke County Com'rs 
v. Catawba Lumber Co., 116 N. C. 731, 21 S. E. 941, 47 Am. St. Rep. 
829, reversing (1894) 115 N. C. 590, 20 S. E. 707, 847. 

It is important to note, however, that "these periodical fluctuations 
must be attributable to natural causes, and occur as regularly as the 
seasons." Sudden and irregular freshets, however high the waters 
may become, will not make a stream a floatable one. If that were the 
rule, then every creek, if only a few yards wide, in moderately hilly 
sections, at times of sudden and unexpected heavy falls of rain, would 
become a floatable stream, with the result of the destruction of a large 
proportion of the milling properties of the state. Parker v. Hastings, 
123 N. C. 671, 31 S. E. 833, 834. 

Therefore, to make a stream a floatable one, the rises of water must 
be at recurring seasons during each year, with tolerable regularity. 
They must not be produced by artificial means. They must be habits 
of the stream, produced by natural causes, to be known and to be an- 
ticipated, and upon which prudent business men might make invest- 
ments with a reasonable hope of returns. Parker v. Hastings, 123 N. 
C. 671, 31 S. E. 833, 834. 

And it has been held that a stream not capable of floating logs or 
rafts except when swelled by rain or the melting of snow, is not 
floatable. Curtis v. Keeler, 14 Barber (N. Y.) 511. 

Nor is a stream which can only be made floatable by artificial means 
a public highway for the floatage of logs. Moore v. Sanborne, 2 Mich. 
520, 59 Am. Dec. 209. 

So, also, a stream not navigable for floating boats or rafts, and never 
used for that purpose, which by reason of its rapid current and pro- 
jecting rocks therein would have destroyed such boats or rafts, is not 
a floatable stream in which the public has the right to float rafts or 
logs. Munson v. Hungerford, 6 Barb. 265. 

Thus, a stream was capable of floating single logs only at high water 
during two months of the year, and logs then floated had to be aided 
in their passage by men in skiffs, cances, or on shore. The current 
was broken and impeded by rapids and rocks, so that for more than 
40 years the stream had been only occasionally used for logs, and 
when so used very small quantities had been floated. The logs were 
generally injured by reason of the obstructions. Held, that the stream 
was not floatable. Morgan v. King, 35 N. Y. 454, 91 Am. Dec. 58. 

Another class of cases seems to define a floatable stream as. one 
which, in its natural conditions, is capable of being used for floating 
logs, lumber, rafts, or the products of mines or tillage, to markets or 
mills, and such streams are held to be public highways, open to the use 
of the public, although they be private property and not strictly navi- 
gable. Lancey v. Clifford, 54 Me. 487; Allison v. Davidson (Tenn.). 
39 S. W. 905, 908; Gerrish v. Brown, 81 Am. Dec. 569, 570; Thunder 



1910.] HOT SPRINGS L. & MFG. CO. V. REVF.RCOMB. 707 

Bay River Booming Co. v. Speechly, 31 Mich. 342; Gaston v. Mace, 33 
W. Va. 14, 10 S. E. 60, 25 Am. St. Rep. 846, 5 L. R. A. 392. 

And the fact that at some particular points in their course the 
streams are not of sufficient capacity to float logs without manual aid 
from the shore, does not change their character as floatable streams. 
Olson v. Merrill, 43 Wis. 203. 

Floatable Character of Stream a Question of Fact. — Whether a stream 
is floatable or not is purely a question of fact, dependent upon the 
capacity cf the stream, the products of the country, and the profitable- 
ness or unprofitableness of its use in that manner. Gwaltney v. Scot- 
tish-Carolina Timber Co., Ill N. C. 547, 16 S. E. 692, 693; Treat v. 
Lord, 42 Me. 552, 66 Am. Dec. 298. 

For example, in an action for injuries to plaintiff's dam, caused by 
logs belonging to defendant corporation, it did not appear that the 
part of the stream just above the dam had ever been used for float- 
ing logs until so used by defendant, and one witness stated that it was 
not capable of floating logs unless there was a freshet. Held, that, it 
was error to take the case from the jury on the ground that there 
was no evidence to show that at that point the stream was not a float- 
able one. Avery and Clark, JJ., dissenting. Gwaltney v. Scottish- 
Carolina Timber Co., Ill N. C 547, 16 S. E. 692. 

Relative Rights of the Public and Riparian Proprietors. — To quote 
a passage from § 110 of Gould on Waters: "The rights of the public 
are not superior to private rights, in streams which are merely float- 
able, to the same extent as in rivers which are capable of .more ex- 
tended navigation. * * * But the right of floatage is not exclusive 
of the use of the water for machinery; and the rights of the public, 
and those of the riparian owners, are both to be enjoyed with a 
proper regard to the existence and preservation of the other. If dams 
are so constructed as to limit the public passage to a small portion of 
the stream, and sufficient provision is made for the passage of logs, 
the public cannot complain, while those who exercise the right of 
floatage are liable to the riparian owners for such exercise of the 
common right as causes them an injury.*' Gwaltney v. Scottish- 
Carolina Timber Co., Ill N. C. 547, 16 S. E. 692, 694; Middleton v. 
Flat River Booming Co., 27 Mich. 533. 

The respective rights on such floatable streams of the public and the 
riparian owners are well stated in Lancey v. Clifford, 54 Me. 487. Dick- 
erson, J., in delivering this opinion, says: "A stream which in its nat- 
ural condition is capable of being used for floating logs, lumber, and 
rafts, is subject to the public use as a highway, though it be private 
property, and not strictly navigable. This right of the public, however, 
must be exercised in a reasonable manner, since each person has an 
equal right with every other person to its enjoyment, and the enjoy- 
ment of it by one, necessarily, to a certain extent, interferes with its 
exercise by another. What constitutes reasonable use by the public 
depends upon the circumstances of each particular case, as the occa- 
sions for the use are so numerous and diverse that no positive rule 
can be laid down to regulate it in every instance with anything like 
entire precision. The various purposes for which such a highway is 
used by the public, whether for transporting merchandise, rafting, 
driving, or booming logs, or securing them at the mill afterwards if 
necessary, require so much space as temporarily to obstruct the way: 
but if parties so conduct themselves in this business as to discommode 
others as little as is reasonably practicable, the law holds them harm- 
less. If the rule of law was otherwise, the right of way in many cases 
could not be available for any useful purpose." 
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As respects the rights of the landowner to streams, it must be a 
reasonable use, and not inconsistent with the reasonable enjoyment of 
the stream by others who have an equal right to its use. Reasonable 
use is the touchstone for determining the rights of the respective par- 
ties. Thus in considering this subject we find the public right of way 
over the stream, and the land-owner's right of soil under it, and his 
right to use its flow. The rights of both these parties are necessary 
for the purposes of commerce, agriculture, and manufactures. The 
products of the forest would be of little value if the riparian pro- 
prietors have no right to raise the water by dams, and erect mills for 
the manufacture of these products into lumber. The right to use the 
water of such streams for milling purposes is as necessary as the right 
of transportation. Indeed, it is this consideration that oftentimes im- 
parts the chief value to the estate of the riparian proprietors, and 
without which it would have no value whatever in many instances. 
Each right is the handmaid of civilization, and neither can be exer- 
cised without in some degree impairing the other. This conflict of 
rights, therefore, must be reconciled. The common law, in its won- 
derful adaptation to the vicissitudes of human affairs, and to promote 
the comfort and convenience of men as unfolded in the progress of 
society, furnishes a solution of this difficulty by allowing the owner 
of the soil over which a floatable stream, which is not technically nav- 
igable, passes to build a dam across it, and erect a mill thereon, pro- 
vided he furnishes a convenient and suitable sluice or passage way 
for the public by or through his erections. In this way both these 
rights may be exercised without substantial prejudice or incon- 
venience. Gaston v. Mace, 33 W. Va. 14, 10 S. E. 60, 63, 25 Am. St. 
Rep. 848, 5 L. R. A. 392. 

The only limitation on the right to use such streams for floatage 
purposes is that it must be exercised with due care to avoid injury to 
the interests of the riparian proprietors and the owners of the soil be- 
neath the bed of the stream. On the other hand, the stream cannot be 
so bridged or obstructed by dams as to interfere with its use for the 
purpose of floatage. Allison v. Davidson (Tenn.), 39 S. W. 905, 907, 
following Burke Co. Com'rs v. Catawba Lumber Co., 116 N. C. 731, 
21 S. E. 941. 

In Virginia and West Virginia the riparian owners along such 
streams own the bed of them, as well as their banks, differing in this 
respect from other navigable streams. Gaston v. Mace, 33 W. Va. 14, 
10 S. E- 60, 63, approved in Allison v. Davidson (Tenn.), 39 S. W. 907. 

The rule in Maine is that between a mill owner and one desiring to 
float logs down a nonnavigable river, the right of the latter is para- 
mount. Lafoster v. Searsport Spool, etc., Co., 79 Me. 508, 11 Atl. 273; 
Pearson v. Rolfe, 76 Me. 380. 

Erection of Dams. — The owner of soil over which a floatable, but 
nonnavigable, stream passes may build a dam across it, provided he 
furnishes a convenient and suitable sluice or passage way for the pub- 
lic by or through his dam. Brown v. Chadbourne, 31 Me. 9, 50 Am. Dec. 
641; Knox v. Chaloner, 42 Me. 150; Dwinel v. Veazie, 44 Me. 167, 69 
Am. Dec. 94; Veazie v. Dwiel, 50 Me. 479; Lancey v. Clifford, 54 Me. 
487, 92 Am. Dec. 561; Foster v. Searsport Spool, etc., Co., 79 Me. 508; 
Stratton v. Currier, 81 Me. 497; Buchanan v. Grand River, etc., Log 
Running Co., 48 Mich. 364; Shaw v. Crawford, 10 Johns. (N. Y.) 236; 
Gaston v. Mace, 33 W. Va. 14, 25 Am. St. Rep. 848; A. C. Conn. Co. 
v. Little Stiamico Lumber Mfg. Co., 74 Wis. 652. See also, James v. 
Carter, 96 Ky. 378. Compare Palmer v. Mulligan, 3 Cai. (N. Y.) 307, 
2 Am. Dec. 270. 
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Otherwise he is guilty of maintaining a nuisance. Allison v. David- 
son (Tenn.), 39 S. W. 905, 907; Gaston v. Mace, 33 W. Va. 14, 10 S. E. 
60, 65, for which an action for damages will lie. Brown v. Chadbourne, 
31 Me. 9. 

But the passage way need not be better than would be afforded by 
the river in its natural condition unobstructed by the dam. The right 
of passage is to the natural flow of the river or its equivalent. Pear- 
son v. Rolfe, 76 Me. 380; Connecticut River Lumber Co. v. Olcott 
Falls Co., 65 N. H. 290; Foster Searsport Spool & Block Co., 79 Me. 
308, 11 Atl. 273. 

Th refore, a mill owner who constructs and maintains a dam on 
his own land, on a stream floatable for running logs, to raise a suffi- 
cient head of water to operate his mill, with a sufficient sluiceway to 
conveniently pass over it all logs which the stream will float in its 
natural condition, cannot afterwards be required to enlarge the capac- 
ity of the sluice, by a log owner above his dam, who, under a charter 
from the legislature, constructs dams to store and hold the water of 
the stream for use when needed, and removes natural obstructions in 
it, and thereby increases its capacity for floating logs to such an ex- 
tent that the sluice is insufficient. Stratton v. Currier, 81 Me. 497. 

To obstruct the passage way with any waste material, or, to an un- 
reasonable extent, even with valuable property, is a public nuisance. 
Veazie v. Dwinel, 50 Me. 479. 

It follows as a corollary that for the destruction of a dam main- 
tained across a floatable stream, by logs placed therein, there can be 
no recovery, because the landowner has no right to maintain his dam 
in such a manner as to interfere with the right of the public to float 
logs and other products down the stream. Gaston v. Mace, 25 Am. St. 
Rep. 848. 

Repair of Dams. — Where a person has acquired the right to main- 
tain a dam _ in a stream navigable for logging purposes, and without 
fault there is a recent breach in the dam, he is entitled to a reasonable 
time to repair the dam, and to its reasonable protection, and when the 
detention of the logs is necessary to such repair and protection, he 
has a clear right to a reasonable temporary detention for that pur- 
pose. Pratt v. Brown, 106 Mich. 628. 

Prescription. — The lapse of time during which a dam has been used 
across a floatable stream by a riparian owner can give no prescriptive 
right to such use as against and to the prejudice of the public use, 
though it might give a right to keep up such dam as against another 
riparian owner by prescription. If the law was otherwise, in many 
parts of the United States, and in portions of this state, the public 
would necessarily lose the use of many floatable streams over which 
riparian owners have kept up dams for more than 20 years before the 
public had any occassion to float logs down them, because the banks 
of the stream remained unsettled, and the timber on such stream, 
therefore, entirely uncut. The riparian owner of such dam could 
never acquire by prescription an exclusive right to the use of such 
stream, as if it were a private stream, as against the public. Gaston v. 
Mace. 33 W. Va. 14. 10 S. E. 60, 66, 25 Am. St. Rep. 848, 5 L. R. A. 
392; Shaw v. Crawford, 10 Johnson 236; Collins v. Howard, 65 N. 
H. 190. ]8 Atl. 794. 

Constitutionality of Statutes. — The court of chancery appeals of 
Tennessee, in a remarkable decision, held the statute of that state, 
providing that all persons might float logs on all streams on giving 
security to protect the owners of milldams from damage, to be 
constitutional so far as it applied to floatable streams as before de- 
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fined. The court said that it would simply be a governmental regula- 
tion or prescription of conditions upon which the highway was to be 
used by the public. Allison v. Davidson (Tenn.), 39 S. W. 905. 

Right to Use Banks of Streams. — Where a stream is capable of be- 
ing used for floating rafts or logs, the public easement therein extends 
to the use of its banks, when necessary for such purpose. Brown v. 
Chadbourne, 31 Me. 9, 1 Am. Rep. 641; Bradley v. Tittabawassee Boom 
Co., 82 Mich. 9, 46 N. W. 24; Treat v. Lord, 42 Me. 552, 66 Am. Dec. 
298; Pursell v. Stover, 110 Pa. St. 43, 20 Atl. 403; subject to the lia- 
bility to riparian proprietors for damages occasioned by traveling upon 
the banks of the stream to propel their logs. Hooper v. Hobson, 57 
Me. 273, 99 Am. Dec. 769; Outterson v. Gould, 77 Hum. 429, 28 N. Y. 
Supp. 798; Hooper v. Hobson, 57 Me. 273, 99 Am. Dec. 769. 

Expert Testimony. — See editorial comment on this case in Novem- 
ber number of Law Register, p. 552. 



